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House of Burgess: 'The Case Against 8' a 
winner 


Film shows struggle to overturn gay marriage ban 


By Rob Burgess 
Tribune columnist 


Monday “The Case Against 8,” a documentary co-directed by Kokomo native 
Ben Cotner, premiered on HBO. Two days prior, I was lucky enough to be 
invited by Sarah Cotner, Ben’s sister, to attend a special screening of the 


film at Indiana University Kokomo’s Kresge Auditorium. 


“We're all pretty proud of him,” Sarah told the assembled audience of her 


sibling. 


I interviewed Ben in January when the film debuted at the Sundance Film 
Festival and had been dying to see it ever since. The movie follows the 
years-long struggle to overturn California’s Proposition 8, which 
constitutionally banned same-sex marriage. Behind the Hollingsworth v. 
Perry case in question was the nonprofit American Foundation for Equal 
Rights. The AFER leadership knows a thing or two about casting, as board 
members include brilliant directors Rob Reiner (“The Princess Bride”) and 


Dustin Lance Black (“Milk.”) 


Theodore B. Olson and David Boies were the perfect lawyers for the AFER 
to hire. Olson served in the first terms of both Ronald Reagan, as assistant 
attorney general, and George W. Bush, as solicitor general. We only have a 
George W. Bush administration to speak of because Olson successfully 
argued Bush v. Gore before the Supreme Court on Dec. 11, 2000. And the 


opposing counsel representing Al Gore? David Boies. 


“Marriage is a conservative value,” Olson said in the film. 


I was also interested to learn from the movie how carefully the plaintiffs 
were chosen. Kristin Perry and Sandra Stier, a lesbian couple, and Paul 
Katami and Jeffrey Zarrillo, a gay couple, were vetted as carefully as 


political candidates. 


It would have been interesting to see the inner workings of the opposition, 


but the opposition obviously wouldn’t have signed off; it successfully fought 


the issue of cameras in the courtroom all the way to the Supreme Court. It 
is an extra achievement a film this engrossing was produced under such 


visual constraints. 


I have deep connection with the story of Prop. 8. At the time, I was working 
as a reporter at the Ukiah Daily Journal in Ukiah, California. On May 15, 
2008, the California Supreme Court decided the state’s ban on same-sex 
Marriages was unconstitutional. I was in the Fireplace Room of the Ukiah 
Brewing Company that night as Jody Cole, a member of the board of 
directors for the Equality California Institute, read passages of the court’s 


decision to the jubilant crowd. 


A month later, on June 17, 2008, the Mendocino County Administration 
Center was buzzing with excitement as the ruling took effect. People were 
lined up out the door. I watched as Teresa and Jennifer Sooknemizell 


became the first of more than a dozen same-sex couples to wed that day. 


Prop. 8 was rushed to the ballot. It was a monumental step beyond Prop. 22, 
the 2000 ban on same-sex marriage approved by more than 60 percent of 


California voters. Prop. 8 amended the state’s very constitution. 


“Tt’s not gonna pass,” said Stier in the film of her thoughts before Election 
Day. I myself took for granted that California (of all places) would reject 
such a measure. But, when the big day arrived, just over 7 million, 52.24 


percent, of Californians at the polls voted “yes.” 


Legal wrangling can be tedious. After spanning five years, the film ends 
triumphantly with last year’s 5-4 SCOTUS ruling that there was no standing 
for the defenders of Prop. 8. In legalese, this is called “injury-in-kind” and 
there was none to be had. The court ruled no one was being harmed by gay 


marriage. 


Near the end of the movie, California Attorney General Kamala Harris is 
forced to personally call county officials on camera to tell them to start 
marrying same-sex couples after the SCOTUS decision. This tense moment 
is a good microcosm for the whole issue. LGBT people are waiting for their 


civil rights. What’s the hold-up? 


Rob Burgess, Tribune night editor, may be reached by calling 765-454-8577, 
via email at rob.burgess@kokomotribune.com or on Twitter at 


twitter.com/robaburg. 


